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STATEMENT OF THE ISSUES

Whether the district court erred in determining that United Fire & Casualty
Company had a duty to defend its insured against the claims made by Carol
Forsman, pursuant to the terms of the commercial general liability policy issued by
United Fire & Casualty Company to its insured, Muddy Rivers.

Whether the district court erred in determining that United Fire & Casualty
Company had a duty to indemnify its insured for the damages sustained by Carol
Forsman pursuant to the terms of the commercial general liability policy issued by
United Fire & Casualty Company to its insured, Muddy Rivers.
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STATEMENT OF THE CASE

[f1]  Forsman is satisfied with United Fire’s statement of the case.
STATEMENT OF FACTS

[92]  Generally, Forsman is satisfied with United Fire’s statement of the facts, with a few
corrections and additions. (Paragraph numbers below refer to the respective paragraph in
Appellant’s Statement of Facts)
[13]  Correction to Paragraph 7: At the time of the incident in question, Muddy Rivers
was not engaged in the business of selling intoxicating beverages; it was closed to the public
and hosting a private Christmas party for its employees and invited guests. See e.g. District
Court Docket No. 89, Jury Trial Transcript, Direct Examination of Mike Blackmun,
September 28, 2011, 47:11 —47:21. The party included what is commonly referred to as an
“open bar”, wherein Muddy Rivers was providing intoxicating beverages to its guests at no
charge. Seg ¢.g. District Court Docket No. 89, Jury Trial Transcript, Direct Examination of
Mike Blackmun, September 28, 2011, 50:14 — 50:18.
[Y4] Correction to Paragraph 15: There is no mention of an “assault” on
Appellant App. 157.
[15] Correction to Paragraph 16: The trial resulted in a directed verdict in favor
of both Defendant Muddy Rivers and Defendant Amanda Espinoza. See Appellant App.
19-20.
[96] Correction to Paragraph 23: The trial court comrectly found that the
exclusions relied upon by United Fire did not apply based upon the facts of the case, and

found that the United Fire policy provides coverage.
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[97)  Addition: Muddy Rivers, United Fire's insured, specifically denied that
Forsman had been assaulted. Appellee App. 5. Muddy Rivers further denied that Forsman
had been injured by an obviously intoxicated person. Appellee App. 4-5. Muddy Rivers
successfully convinced the district court at trial that Forsman had failed to establish that she
was assaulted, or that she was injured by an obviously intoxicated person, which led to the
district court entering an Order for Judgment and Judgment of Dismissal as a matter of law
pursuant to N.D.R.Civ.P. 50(a). See Appellant App. 19-20.
ARGUMENT
[18]  Forsman is satisfied with United Fire’s statement regarding the appropriate standard
of review, and its recessitation of the appropriate legal standard pertaining to a motion for
summary judgment.
I Whether the district court erred in determining that United Fire & Casualty
Company had a duty to defend its insured against the claims made by Carol Forsman,
pursuant to the terms of the commercial general liability policy issued by United

Fire & Casualty Company to its insured, Muddy Rivers.

[99]  “Interpretation of an insurance contract is a question of law.” Tibert v. Nodak Mut.

Ins. Co., 2012 ND 81, 99, 816 N.W.2d 31, 35 (citing Wisness v. Nodak Mut. Ins. Co., 2011

ND 197, 95, 806 N.W.2d 146).

Our goal when interpreting insurance policies, as when construing other
contracts, is to give effect to the mutual intention of the parties as it existed
at the time of contracting. We look first to the language of the insurance
contract, and if the policy language is clear on its face, there is no room for
construction. If coverage hinges on an undefined term, we apply the plain,
ordinary meaning of the term in interpreting the contract. While we regard
insurance policies as adhesion contracts and resolve ambiguities in favor of
the insured, we will not rewrite a contract to impose liability on an insurer
if the policy unambiguously precludes coverage. We will not strain the
definition of an undefined term to provide coverage for the insured. We
construe insurance contracts as a whole to give meaning and effect to each
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clause, if possible. The whole of a contract is to be taken together to give
effect to every part, and each clause is to help interpret the others.

Tibert, at § 9 (citing e.g. Wisness, at § 13). “[Tlhe burden to present evidence in support of

an exclusion or exemption rests upon the insurer.” Lovas v. St. Paul Ins. Companies, 240

N.W.2d 53, 62 (N.D. 1976); see also St. Paul Fire & Marine Ins. Co. v. Three D Sales, Inc.,

518 F. Supp. 305, 309 (D.N.D. 1981) (“An insurer has the burden to prove the applicability
of a policy exclusion.”)

[110] This appeal involves an understanding and analysis of two similar but
distinguishable duties: an insurer’s duty to defend its insured against any claim to which its
policy applies, and an insurer’s duty to indemnify its insured regarding any damages
covered by its policy that the insured becomes legally obligated to pay. See Tibert, at ¥ 29
(“The duty to defend and the duty to indemnify are separate and distinct contractual
clements.”) “When an insured purchases a contract of insurance, it seeks protection from
expenses arising from litigation, and a portion of the premium for liability insurance is paid
to provide a defense, separate and apart from the insurer’s ultimate duty to indemnify for
covered claims.” Id. (citations omitted).

[¥11] An insurer’s duty to defend is broader than the duty to indemnify, and is
generally determined by the allegations of the injured claimant....

A liability insurer’s obligation to defend its insured is ordinarily measured
by the terms of the insurance policy and the pleading of the claimant who
sues the insured. If the allegations of the claimant’s complaint could
support recovery upon a risk covered under the insurer’s policy, a liability
insurer has a duty to defend its insured. We have formulated the duty to
defend to require a liability insurer to defend an underlying action against
its insured if the allegations in the complaint give rise to potential liability
or a possibility of coverage under the insurance policy. When several
claims are made against the insured in the underlying action, the insurer has



a duty to defend the entire lawsuit if there is potential liability or a
possibility of coverage for any one of the claims.

Id. at §] 30 (emphasis added); see also Schultze v. Continental Ins. Co., 2000 ND 209, 18,

619 N.W.2d 510; Fetch v. Quam, 2001 ND 48, 9 14, 623 N.W.2d 357; Hart Constr. Co. v.

American Family Mut. Ins. Co., 514 N.W.2d 384, 389 (N.D. 1994). “Any doubt about
whether a duty to defend exists must be resolved in favor of the insured.” Tibert, at q 31.
“Only if there is no possibility of coverage is the insurer relieved of its duty to defend.” Id.
[112] In the underlying civil suit, Forsman’s Complaint pled three causes of action. One
cause of action was pled against Defendant Amanda Espinoza, alleging that Defendant
Espinoza assaulted Forsman, thereby causing damages. Appellant App. 12. The second
cause of action, commonly referred to as a “dram shop” claim, alleged that United Fire’s
insured, Muddy Rivers, violated Section 5-01-06.1 of the North Dakota Century Code by
knowingly serving alcohol to an obviously intoxicated individual, and that Forsman suffered
damages as a direct and proximate result. Appellant App. 12-13. The third cause of action,
which has been the focus of this garnishment action, alleged that United Fire’s insured,
Muddy Rivers, violated Section 9-10-06 of the North Dakota Century Code by failing to
exercise ordinary care or skill in the management of its property, and that Forsman suffered
damages as a direct and proximate result. Appellant App. 13.

[113] The district court correctly determined that United Fire’s insurance policy obligated
it to defend Muddy Rivers in the underlying action because the material facts of this
garnishment action were not, and are not disputed. The policy itself is unambiguous. By its
terms, the policy provided $2,000,000.00 in insurance coverage to Muddy Rivers against
claims which may be brought against it for, among other things, “bodily injury” caused by
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an “occurrence” that takes place in the “coverage territory”. Appellant App. 79, 83. The
policy obligated United Fire to defend and indemnify Muddy Rivers in any “suit” seeking
those damages to which the policy applies. Appellant App. 83.

[114] The district court correctly concluded that the policy provided coverage in the
underlying civil lawsuit, in that Forsman’s claim was for bodily injury, caused by an
occurrence, covered by the policy. Specifically, the covered “occurrence” in this case was
Muddy Rivers’ breach of its duty to maintain its property in a reasonably safe condition in
view of all the circumstances, otherwise known as premises liability.

[115] This Court explained the premises liability claim on a previous appeal of this very
case:

Under our comparative fault law in N.D.C.C. ch. 32-03.2, negligence
remains a separate theory from dram shop liability with different elements
of proof. An actionable negligence consists of a duty on the part of an
allegedly negligent party to protect the plaintiff from injury, a failure to
discharge that duty, and a resulting injury proximately caused by the breach
of the duty. Generally, the existence of a duty is a preliminary question of
law for the court to decide. Under N.D.C.C. § 9-10-01, every person is
bound without contract to abstain from injuring the person or property of
another or infringing upon any of that person's rights. A person is
responsible ... for an injury occasioned to another by the person's want of
ordinary care or skill in the management of the person's property or self.
Under premises liability law, landowners_owe a general duty to lawful
enfrants to maintain their property in a reasonably safe condition in view of
all the circumstances, including the likelihood of injury to another, the
seriousness of the injury, and the burden of avoiding the risk. If a landowner
permits dangerous conditions to exist on the premises the landowner must
take reasonable measures to prevent injury to those whose presence on the
property reasonably can be foreseen. The owner of any property must use it
with an ordinary degree of care so as not to damage others, exercising
caution and reasonable care under the circumstances.

Those principles establish a duty of care for premises liability, and on the
record in this case, we decline to hold as a matter of law that Forsman failed



to establish a breach of that duty by [Muddy Rivers]. On remand, Forsman
may pursue her negligence claim for premises liability.

Forsman v. Blues, Brews and Bar-B-Ques, Inc., 2012 ND 184 9 13-14, 820 N.W.2d 748

(emphasis added). This Court concluded that not only had Forsman sufficiently pled a claim
for premises liability against Muddy Rivers, but that she had provided enough evidence to
withstand a motion for judgment as a matter of law, and directed that she be allowed to
pursue that claim on remand.

[f16] After the case was remanded to the district court for a second jury trial, United Fire
continued in its refusal to defend Muddy Rivers, citing two exclusions to its general liability
insurance policy. The first exclusion citied by United Fire is a “Liquor Liability Exclusion.”
The endorsement relied upon to exclude coverage states as follows:

This exclusion fto coverage] applies only if you:
(1) Manufacture, sell or distribute alcoholic beverages;

(2) Serve or furnish alcoholic beverages for a charge whether or not
such activity:

a. Requires a license;
b. Is for the purpose of financial gain or livelihood; or

(3) Serve or furnish alcoholic beverages without a charge, if a license is
required for such activity.

Appellant App. 100.

[917] At trial, Forsman called several witnesses who were present at the Christmas party.
The evidence presented indicated that Muddy Rivers was closed to the public, and provided
an open bar for its off-duty employees and guests, including a ‘shot-drinking’ contest that

was primarily participated in by off-duty employees. Forsman, at 4. Muddy Rivers was



not manufacturing, selling, or distributing alcoholic beverages, nor was Muddy Rivers
serving or furnishing alcoholic beverages for a charge. Muddy Rivers was serving or
furnishing alcoholic beverages without a charge (refer to subparagraph 3 above) — however
it is clear that a license is not, and was not required for such activity. See Grand Forks
Municipal Ordinance 21-0202(1) (“No person shall sell at retail within the city limits of
Grand Forks any alcoholic beverages without first having obtained a license therefor as
herein provided.”) The undisputed evidence is that this event was a Christmas party and the
bar was not charging for drinks. The fact that the bar actually had a license to serve alcohol
for a charge is irrelevant and would not invoke any exclusion to coverage.

(18] The second and final exclusion United Fire relies upon in its attempt to deny Muddy
Rivers both a defense and coverage is an “Assault, Battery and Negligent Supervision
Exclusion,” which provides as follows:

ASSAULT, BATTERY AND NEGLIGENT SUPERVISION
EXLCUSION

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILTY COVERAGE PART

This insurance does not apply to “bodily injury,” “property damage,” or
“personal and advertising injury” caused by or arising out of:

1. Actual, attempted or threatened assault, battery or abuse of any
person; or

2. Vicarious liability for the actual, attempted or threatened assault,
battery or abuse of any person;

3. The negligent hiring, retention, supervision, or employment of any

“employees” or volunteers of the insured who engages in the actual,
attempted or threatened assault, battery or abuse of any person; or
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4. Any act or omission caused by or arising out of the actual or
attempted suppression or prevention of any actual, attempted or
threatened assault, battery or abuse of any person

By or as a result of the direction or instigation of any:

Insured;

“Employees” of the insured;

Guests or patrons of the insured;

Volunteers working for or on behalf of the insured or any guest or
patron of the insured.

Pl

Appellant App. 101.

[119] In interpreting similar intentional acts exclusions found in insurance contracts, this
Court has consistently used what it refers to as the “natural and probable consequences” test
to determine whether the exclusion applies to any given set of facts. See e.g. Tibert, at 4§
18-20. “Where an intentional act results in injuries which are the natural and probable
consequences of the act, the injuries, as well as the act, are intentional.” Id. {quoting Hins

v. Heer, 259 N.W.2d 38, 40 (N.D. 1977)). As the Tibert Court noted, however:

Other courts have cautioned that a literal interpretation of ‘natural and
probable consequences’ could unintentionally create an expansive
exclusion that would effectively swallow the coverage intended for
negligently caused injuries:

If foreseeability of injury alone were enough to activate the policy
exclusion, then many acts of mere negligence would be excluded. We
should hesitate to read “intentional act exclusion” clauses to exclude both
intentional and negligent acts, or else virtually all insurance coverage would
be excluded.

Tibert, at 9 19 (quoting Thomas v. Benchmark Ins. Co., 285 Kan. 918, 179 P.3d 421, 428-

29 (2008).

Recognizing that our adoption of the “natural and probable consequences”

test was derived from Kansas law, we agree with the interpretation of the

Supreme Court of Kansas, which has narrowed its ‘natural and probable
8



consequences’ test for inferring intent to injure: Intent to cause the injury or
damage can be actual or it can be inferred from the nature of the act when
the consequences are substantially certain to result from the act.

Tibert, at § 20 {emphasis added).

[120] The obvious weakness in United Fire’s case is that after more than seven years of
litigation, there is no evidence that Forsman was assaulted. Marianne Oyerhavn Knudson,
counsel for Muddy Rivers’ testified as follows at a court trial regarding the reasonableness
of the parties’ settlement:

Q. Do you know if there were any witnesses that actually saw the
occurrence before it happened?

A. There were none, including the plaintiff.
Q. Right, She, basically, saw it at the last second and could not say for sure
whether Amanda Espinoza was tripped, pushed, or just fell over because
of her condition?
A. Correct.
Appellee App. 8. The reason United Fire does not cite to any testimony, witness statements,
exhibits, facts, or other evidence supporting its alleged assault theory is because there is no
evidence to support it.
[121] There is limited evidence that Espinoza caused Forsman to fall to the floor.
However, there is no evidence from which to infer an intent to injure. The Grand Forks
Police investigated the incident, interviewed multiple potential witnesses, etc. As a result
of their investigation, it was determined that there was insufficient evidence of an assault.
Appellee App. 2-3. No witness could or did testify that they saw, or even overheard, an
assault. Forsman didn’t see what happened. See e.g. Jury Trial Transcript, Direct

Examination of Carol Forsman, September 28, 2011, District Court Docket No. 90, 99:17 —
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99:24. The district court dismissed Forsman’s assault claim as a matter of law because there
was no evidence to support it. Appellant App. 19-20. Forsman was later deposed by counsel
for United Fire and was unable to provide evidence of an assault.
[122]  United Fire cites only two theoretical forms of “evidence” in its statement of facts
to support its contention that the exclusion applies because Forsman was assaulted. The
first was an allegation contained in Forsman’s Complaint. Appeliant App. 12. The second
is a comment made by Forsman’s trial counsel in her opening statement. Appellant App.
157.
(23] Itis an elementary principle of litigation, and logic, that allegations contained in a
pleading are not evidence, and neither are comments of counsel. If such allegations were
evidence, there would be no need to have a trial, call a witness, etc. North Dakota Pattern
Jury Instruction C-85-01 states:

An attorney is an officer of the Court. It is an attorney’s duty to present

evidence on behalf of a client, to make proper objections, and to argue fully

a client’s cause. However, the argument or other remarks of an attorney

must not be considered by you as evidence.

See also Holte v. Carl Albers, Inc., 370 N.W.2d 520, 526 (N.D. 1985) (“An attorney is an

officer of the Court. It is his duty to present evidence on behalf of his client, to make such
objections as he deems proper, and to argue fully his client's cause. However, the comments,
staternents, arguments, or other remarks of an attorney, are not to be considered as evidence
in this case.”). Further, there was nothing to stop Forsman from amending her Complaint
prior to the second jury trial to delete the assault allegation, and any comment made by her
previous attorney in her opening statement at the first trial would not be admissible in the

second trial.
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[124] More importantly, neither Forsman nor Forsman’s attorney had any authority to
make admissions that were binding on Muddy Rivers. Muddy Rivers specifically denied
both that Espinoza was intoxicated, and that Forsman had been assaulted, and was
successful in litigating those claims at trial. This is a garnishment action between United
Fire and its insured, Muddy Rivers. Forsman has now stepped into the shoes of Muddy
Rivers to enforce its contract with United Fire; a right assigned to Forsman by Muddy
Rivers. Allegations in the Complaint and the opening statement of Forsman’s counsel
cannot be construed as admissions by Muddy Rivers.
[925] In principle Forsman’s cause of action against Muddy Rivers is no different than if
she had slipped on a wet floor or banana peel. The bar had a legal duty to exercise
reasonable care to protect her from harm. “Forsman testified she saw Espinoza earlier at
the party when there was some ‘commotion’ and [the bar manager] asked Espinoza to leave
the party, but she did not leave.” Forsman, at§ 5. This is but one simple example of Muddy
Rivers failing to exercise its legal duty to maintain a safe environment for its guests.
[26] Based upon the pleadings in the underlying action, this Court’s previous opinion in
this case (Forsman, at § 13-14), and the legal obligation of an insurer to defend its insured
if the allegations of the claimant could support recovery upon a risk covered under the
insurer’s policy (Tibert, at § 30), there can be no genuine dispute that United Fire was
obligated to defend its insured, Muddy Rivers, in the underlying action.

II. Whether the district court emed in determining that United Fire & Casualty

Company had a duty to indemnify its insured for the damages sustained by Carol

Forsman pursuant to the terms of the commercial general liability policy issued by
United Fire & Casualty Company to its insured, Muddy Rivers.
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[927] Although similar in nature to the duty to defend, an insurer’s duty to indemnity its
insured is a distinct from its duty to defend, and is premised not upon the claimant’s
pleadings, but rather upon the ultimate resolution of the underlying lawsuit and the actual
basis for any liability of the insured. Tibert, at Y 34.
[128] In this case, Forsman’s premises liability claim for damages was resolved after a
trial, appeal, and remand. Liability was determined against the insured when J udgment was
entered against Muddy Rivers by stipulation of the parties. United Fire’s opportunity to
dispute or speculate as to what the jury may have determined at a second trial has passed:
[W]here a claim potentially may become one which is within the scope of
the policy, and the insurer does not avail itself of its right to seek an
immediate declaratory judgment under N.D.C.C. § 32-23--06, the insurance
company's refusal to defend at the outset of the controversy is a decision it

makes at its own peril.

Tibert, at § 36 (citing Prince v. Universal Underwriters Ins. Co., 143 N.W.2d 709, 717 (N.D.

1996) (“It is clear that where a claim potentially may become one which is within the scope
of the policy, the insurance company’s refusal to defend at the outset of the controversy is

a decision it makes at its own peril.”); and Cadwallader v. New Amsterdam Cas, Co., 152

A.2d 484, 488 (P.A. 1959)).

[129] There is no evidence that Forsman had been assaulted, or any inference to draw
regarding an intent to injure. The Grand Forks Police investigated the incident, interviewed
multiple potential witnesses, etc. As a result of their investigation, it was determined that
there was insufficient evidence of an assault. Appellee App. 2-3. No witness could or did
testify that they saw, or even overheard, an assault. Counsel for Muddy Rivers confirmed

this fact. Appellee App. 8. Forsman herself didn’t see what happened. See €.g. Jury Trial
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Transcript, Direct Examination of Carol Forsman, September 28, 2011, District Court
Docket No. 90, 99:17 — 99:24. “Forsman testified she saw Espinoza earlier at the party
when there was some ‘commotion’ and [the bar manager] asked Espinoza to leave the party,
but she did not leave.” Forsman, at 9 5. The district court dismissed Forsman’s assault
claim against Amanda Espinoza as a matter of law because there was no evidence to support
it. Appellant App. 19-20. Forsman was later deposed by counsel for United Fire and was
unable to provide evidence of an assault.

[130] 1t is disingenuous for United Fire to deny coverage and a defense based upon the
allegations in the Complaint — particularly when the Complaint stated a claim based upon
premises liability, and this Court found that Forsman had provided sufficient evidence to
support such a claim.

[131] The problem with United Fire’s “But For” argument is that “assault” is not the only
legal theory upon which a possessor of land may be liable for the acts of a third party. The
jury in this case could have found Muddy Rivers liable for Forsman’s injuries if caused by

the accidental, negligent, or intentional harmful acts of Espinoza. See Zueger v. Carlson,

342 N.W.2d 92, 96 (N.D. 1996).

[132] Following this Court’s remand of Forsman’s claims to the district court for another
trial, defense of the claims was again tendered to United Fire, who knew full well that there
were no witnesses to the occurrence, including Forsman, and no evidence of an assault. Yet
United Fire still refused to defend or participate in settlement negotiations. Had United Fire
not breached its insurance contract by refusing to defend Muddy Rivers, even under a

reservation of rights, the jury could have been instructed to answer special interrogatories
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on the verdict form as to whether Espinoza was intoxicated, and whether her actions were
accidental, negligent, or intentional.

[133] The evidence that was discovered pretrial and that was admitted at the first trial was
that Espinoza was causing a commotion; that Espinoza had been asked to leave earlier in
the evening because she was bothering other invited guests; that Espinoza had been allowed
back into the party; and that Espinoza contributed to Forsman’s injury. A jury could
certainly have found that Forsman’s damages were caused by the accidental or negligent
acts of Espinoza and that Muddy Rivers was responsible based on its failure to exercise
reasonable care to 1) discover that such acts are being done or are likely to be done, or 2)
give a warning adequate to enable Forsman to avoid the harm, or otherwise protect herself
against it. Zueger, at 96.

[134] United Fire has cited to no evidence from which a jury could find that an assault
occurred, and the evidence was contested as to whether Espinoza was intoxicated or under
the influence of alcohol at the time. Even if she was, the liquor liability exclusion relied
upon by United Fire does not apply because no license was required for Muddy Rivers to
give alcohol away.

[935] United Fire’s claim that Muddy Rivers admitted Forsman was assaulted as the result
of Espinoza’s obvious intoxication as alleged in the Complaint and commented on by
Forsman’s attorney in opening statement are without merit. United Fire has failed to set
forth any evidence that either of the exclusions to its policy which it relies upon in argument
apply in this case. Having elected not to defend its insured, United Fire is now bound by

the Judgment entered.
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[136] For the reasons stated herein, there can be no genuine dispute as to any material fact.
United Fire has breached its duty to defend and indemnify Muddy Rivers pursuant to the
terms of its insurance policy.

COSTS ON APPEAL
[937] “The rule is well established that the insurer, in case of an unjustified refusal to
defend, is liable for insured's reasonable and necessary expenses incurred in the defense of

the action or actions brought against him.” Prince v. Universal Underwriters Ins. Co., 143

N.W.2d 708, 717 (N.D. 1966).

[138] Based on the foregoing analysis, this Court should affirm the district court’s
conclusion that United Fire wrongfully refused to defend Muddy Rivers in the underlying
civil suit against a claim covered by its policy for bodily injury based on premises liability.
Because this is a declaratory action regarding an unjustified refusal to defend, United Fire
is liable, as a matter of law, for its insured’s reasonable and necessary expenses incurred in
the action brought against United Fire to enforce its insurance contract. Accordingly,
Forsman requests that this Court order United Fire responsible for her costs and attorney’s
fees incurred in this appeal, the amount of which to be determined by the district court.

CONCLUSION

[139] Based on the foregoing law and analysis, Forsman respectfully requests that this
Court affirm the district court’s Order Granting Creditor’s Motion for Partial Summary

Judgment.
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[140] In addition, Forsman requests that this Court order United Fire liable for any and all
costs and attorney’s fees incurred with respect to this appeal, and remand the case to the

district court to determine the amount and enter Judgment.

Dated this / Z A day of May, 2017.

JOHNSON, MOTTINGER & GREENWOOD, PLLP

By %"‘4 o %M’/ '
Craig E-¥ohnson (ND #03670)
15 South Ninth Street
Fargo, ND 58103
(701) 235-7501

cjohnson(@jrmlawfirm.com
Attorneys for Appellee, Carol Forsman
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IN THE SUPREME COURT OF THE STATE OF NORTH DAKOTA

Carol Forsman, )

Creditor and Appellee, g Sup. Ct. No.: 20170088

)

Blues Brews and Bar-B-Ques, Inc. g Dast. Ct. No.: 18-10-C-1291
dba Muddy Rivers, )

Debtors and Appellees, ;
and 3
United Fire & Casualty Company, 3

Garnishee and Appellant. §

AFFIDAVIT OF SERVICE

STATE OF NORTH DAKOTA )
COUNTY OF CASS )) >

Pamela J. Johnson, being first duly sworn, deposes and states that she is over the age
of eighteen years and not a party to the above-entitled matter. That on May 17, 2017, she
filed the following document(s):

APPELLEE’S BRIEF AND APPELLEE’S APPENDIX
electronically with the Clerk of the Supreme Court and electronically served them on:

H. Morrison Kershner at m.kershner@pemlaw.com

and

Kendra E. Olson at k.olson@pemlaw.com

[é mg,é}_) 1 Qz// Lo

Pamela J. Johnson ¥ v

Subscribed and sworn to before me this 17th day of May, 2017.

(SEAL) ( Ortined K- [acoleuwsSes
Notary Public;Cass County, ND

R, P S - N, G . R S Y.

L COURTNEY K. KAWLEWSKI
1 Notary Public

4 State of North Dakota ]
§ My Commission Expires Dec. 6, 2022

L
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IN THE SUPREME COURT OF THE STATE OF NORTH DAKOTA

Carol Forsman,
Creditor and Appellee, Sup. Ct. No.: 20170088
VS.

Blues Brews and Bar-B-Ques, Inc. Dist. Ct. No.: 18-10-C-1291

dba Muddy Rivers, and Amanda Espinoza,
Debtors and Appellees,

and

United Fire & Casualty Company,
Garnishee and Appellant.

i I T L RS N N L L N N L N N L N

AFFIDAVIT OF SERVICE BY MAIL

STATE OF NORTH DAKOTA )
) ss.
COUNTY OF CASS )

PAMELA J. JOHNSON, being first duly sworn, deposes and says that she is over the
age of 18 years and is not a party to nor interested in the above-entitled matter.

That on the 19th day of May, 2017, she served the following:

APPELLEE CAROL FORMAN'’S BRIEF and

APPELLEE CAROL FORMAN’S APPENDIX
upon

Blues Brews and Bar-B-Ques, Inc.

by placing a true and correct copy thereof in an envelope(s) addressed as follows:

Blues Brews and Bar-B-Ques, Inc.
1405 Library Cir.
Grand Forks, ND 58201-6317

and depositing the same, with postage prepaid, in the United States mail at Fargo, North
Dakota. To the best of affiant's knowledge, the address above-given was the actual post
office address of the person(s) intended to be so served.

Pamela J. Johnso Y

Subscribed and sworn to before me this 1q19day of May, 2017,

. Courdneu . YawoleusSE
& T COURTNEY K. KAWLEWSKI Notary Public.”
4 Nolary Public
4 State of North Dakota
Y My Commission Expires Dec. &, 2022

S






